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IN THE INCOME TAX APPELLATE TRIBUNAL
DELHI BENCH “SMC” NEW DELHI

BEFORE SHRI CHALLA NAGENDRA PRASAD, JUDICIAL MEMBER

am.ad/l.T.A No.1505/Del/2021
fraruad/Assessment Year: 2016-17

Barapur Gramodyog Vikas Samiti | =™ | ITO(E)
282, Boundary Road, Civil Lines, | Vs. | Ward Bareilly,

Meerut, Uttar Pradesh. Uttar Pradesh.
PAN No. AABTB0207F

ardterreif Appellant yeaefi/Respondent
i@ /Assessee by None
TeEEisE /Revenue by Shri Om Prakash, Sr. DR
grarsshart@/ Date of hearing: 17.05.2022
sgmueRaTa/ Pronouncement on 27.05.2022

s /ORDER

This appeal is filed by the Assessee against the order of the
Ld. CIT(Appeals)-(NFAC), Delhi dated 16.09.2021 for the AY 2016-
17. The assessee filed written submissions on 10.05.2022 as the
Counsel for the assessee is admitted in hospital and he is unable to
attend the hearing and, therefore, requested to decide the appeal
on the basis of written submissions or adjourn the matter for two
months. The appeal of the assessee is disposed off based on the

written submission furnished by the assessee.
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2.  The assessee in its appeal raised the following grounds: -

1. “That the AO has misinterpret the certificate of registration
of society which was for five years and ignore the exemption
certificate u/s 10(23B) which was only for AY 2016-17. Hence,
order passed by AO having bundle of mistake suo moto which
can be rectify u/s 154, which is not done by AO hence
assessment made by AO is arbitrary, unjust and not according
to law and Ld. CIT(A) confirmed the addition ignore the
relevant facts and also bad in law.

2. That the exemption certificate given by Khadi and Gram
Industry Commission, Mumbai u/s 10(23B) is crystal clear. The
AO has misinterpret with the registration of society which is
for five years and it is nothing to do with exemption 10(23B)

of I.T. Act. Therefore, addition made by AO and confirmed by
CIT(A) against the facts and law.

3. That Ld. CIT(A) has committed error in para 5.3 that
exemption certificate is available for the FY 2016-17 i.e. AY
2017-18. However, exemption certificate was for the AY 2016-
17.

4. That the assessee has right to add, delete or modify any
grounds of appeal during the proceedings.

3.  The AO while completing the assessment noticed that the
assessee claimed exemption u/s 10(23B) of the Act as the assessee
was engaged in the business of production, sale, etc. of Khadi and
Products of Village Industries. The AO was of the view that in view
of proviso to section 10(23B) of the Act Khadi and Village Industries
Commission has to grant the approval for not more than three
assessment years beginning with the assessment year next following
the financial year in which exemption was granted. Therefore, AO

was of the opinion that in the present case approval was granted for



more than three assessment years and the condition for claiming

exemption u/s 10(23B) was not fulfilled and accordingly, he denied
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the exemption claimed by the assessee u/s 10(23B) of the Act.

4.
in denying the exemption claimed by the assessee u/s 10(23B)
observing that the certificate issued by the Khadi and Village
Industries Commission was valid from 01.04.2016 to 31.03.2021
beginning from the FY 2016-17 relevant to AY 2017-18 onwards and,

therefore, he held that assessee is not entitled to claim exemption

On appeal the Ld. CIT(Appeals) sustained the order of the AO

for AY 2016-17.

5.

The assessee in its written submissions stated as under:

“It is submitted that in the above case, the assessee is
cooperative society registered under Society Registration Act,
21, 1860, the assessee further applied for exemption u/s
10(23B). The certificate of the society registration was
already available at the time of hearing before the CIT(A)
vide Letter No. DOM/Khadi/BGVS/2018-19 dated 05.02.2019
directly by the Khadi and Village Industries Commission,

Divisional Office, Meerut.

The AO has not allowed ignored the certificate and not rely
upon the documents already available to him and decide the
case on the basis of registration of Society Act which is not
absolutely correct because the assessee has already obtained
certificate vide Regn. No. 1872/1981-82 from Khadi and
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Village Industries Commission.  Therefore, for wants of
certificate the assessee requests your honour to kindly accept
the contention of the assessee. Here it is further mentioned
that the assessee has applied more than five to six months
before but due to the Government and Khadi and Village
Industries Commission, the assessee could not file the
certificate in time. Even, at the time of CIT(A) has decide
the appeal he has not gone to the record which can be

obtained by the AO in remand proceedings.

The assessee rely upon the Hon’ble Bombay High Court
Judgment in the case of Mahila Griha Udyog Lijjat Papad vs.
Deputy Directory of Income Tax (Exemption)-1(1), (2012)
20 taxmann.com 643 (Bom.), in which Hon’ble Bombay High

Court held as under:

Section 10(23B), read with section 147, of the Income
Tax Act, 1961 - Khadi and Village Industries,
Institution for Development of - Assessment year
2004-05 - Assessee was a registered trust which had
been granted exemption under section 10(23B) from
AY 1975-76 onwards - It had been approved by
Commissioner, Khadi and Village Industries
Commission which had not been revoked till date -
Assessee filed its return along with income and
expenditure account and balance sheet declaring
total sales of Rs.288.47 crores and income of Rs.6.54
crores - Assessing Officer passed order of assessment
on 29.12.2006 accepting claim of assessee to benefit
of exemption under section 10(23B) after being duly
satisfied that assesse had fulfilled requisite

conditions - Subsequently on 21.03.2011 Assessing
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Officer issued notice under section 148 seeking to re-
open assessment on ground that books of account
filed with return indicated that activities carried on
by assessee did not cover any public charity but were
commercial activities; besides assessee failed to
provide details of expenditure incurred to achieve
approved objects - Whether since entire basis for
reopening assessment was income and expenditure
account and balance sheet filed along with return of
income, it was to be held that primary requirements
of proviso to section 147 for reopening an assessment
beyond a period of four years, had not been fulfilled
- Held, yes - Whether line of enquiry which Assessing
Officer sought to pursue in regard to expenditure
incurred by assessee was extraneous to purpose of
section 10(23B), as section 10(23B) only requires that
an institution must exist solely for purpose of
developing Khadi and Village Industries - Held, yes -
Whether in view of above and further in view of fact
that Assessing Officer had completely ignored
objections which were filed by assessee, it was to be
held that reopening of assessment was purely based
upon a change of opinion by Assessing Officer and
could not be permitted in law - Held, yes (In favour

of assessee).”

Apart from the above submissions, the assessee in its Paper
Book enclosed copy of certificate issued by Khadi and Village
Industries Commission, Mumbai recognizing the assessee for

granting rebate and other financial benefits from 11.06.2012 to
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31.03.2016 (vide certificate no. 3854/2013-14). This certificate was
ignored by the Ld. Commissioner (Appeals) while adjudicating the
appeal of the assessee. It is further noticed that the certificate
which the Ld. CIT(Appeals) referred to in his order is the certificate
issued for the period from 01.04.2016 to 31.03.2021 i.e. for AY
2017-18 onwards which is also placed on record before me. Relying
on this certificate the Ld. CIT(A) held that the assessee is not
entitled for exemption u/s 10(23B) of the Act which is misplaced.
As a matter of fact Khadi and Village Industries Commission had
issued certificate to the assessee from 11.06.2012 to 31.03.2016
and the assessee is entitled to claim exemption u/s 10(23B) for the
AY 2016-17. Further the Khadi and Village Industries Commission,
Divisional Officer, Meerut had also written a letter dated 28.01.2019
to the Assessing Officer the ITO, Bijnore (U.P.) to consider the
assessee for granting exemption u/s 10(23B) for the AY 2016-17.

The contents of the letter are as under: -
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i | WY ik w‘r’ﬁm T
i KHRDI AND VILLAGE INDUSTRIES COMMESSION

| ﬁmmmﬂm{mm-'r
Mmistr',- of Micro, simall & Madtum EntEEpfiSES Govt. of India

a

| divisional Ofﬁ{:e,Meerut

No DO M/ Khadi/BGYS/208-19 . 3 " Darte
Ta ' M
The Income Tax Officer.
Income Tax Office
RUNOR (U P)
Sub: Approval letter for exemption from payment of ‘Income Tax issued under section |0
{23:B) of the Income 1ax Act to M/s Barap.r Gramedyog Vikas Samiti, H.O.Industrial
Area Magina Dist. Bi.nor (U.P.), which is engaged in the development of Khadi and Village
idustries.

Sir,

This is to inform that Barapur Gramodyog Vikas Samiti, H.O.Industrial AreaNagina Dist. Bijnor
(U.P.)is an institution registerd under the socities Registration Act XX of 1860 with Registration Mo
[372/1981-82 dt. 29.06.198!. The said instituticn is approved by khadi and village industries
Commission (KVIC) for undertaking the Khadi and Vil!agc Industries Programme during the year

ROTESNTS
2. I is further stated that as per the certificate issued by the Chartered Accountant, the institution has

applicd its income or has accemelaied it Tor application. solelv for the Development of Khadi or
Village Industries or both during the aforesaid period. A copy of the said certificaie is aitached,
3. In view af the shove it is recommended that the income of Rs 15.29.111.35, RBarapur Gramadvoy

Wikaz Samitt, HOinduseriai e Naogine Dist Biiner (U F. . as certifired by the Chinternd Anconntap,
may be cumsidered for the purpose of granting exempiion from the tofal incume during the year
204 3-16 under the provisions of Secvon H (238} of the income Tex Act. 1961,
4 This letter is issued for the Assessinent year 201617 enly.

Youes Taithfully

A Dir:;-:mr-éargc
Copy i

I.Director (Legal). Khadi & v.i. Commussion, vile parle (w) Mumbai-36.
2.Lagal VC R.GM. K.V.LC. Meerut.
()’.Thﬂ Secretary Barapur Gramodyog Vikas Samib, HO.ndustrial  Area NaginaDist.Bijnos(LLF. )

e el 557 iz o e @A) ;
MEAf Dbochuing: geh Foad Mesrut-[U B
BPHOMNE-)121 20 PR SXFAK-(111- 2553 188
E Azt vz rors @ gnaileom

WSt~ Wy, rug. 0oy i
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7. Therefore, the certificate issued by Khadi & Village Industries
Commission clearly show that it relates to the period from
11.06.2012 to 31.03.2016 and followed by the letter issued by the
Commission to the ITO, Bijnore, Uttar Pradesh clearly shows that
the assessee is entitled to claim exemption u/s 10(23B) of the Act.
The reason for denying the exemption by the AO is that the
Commission has given certificate to the assessee for more than
three years. It is pertinent to note that the time period for which
the certificate has to be granted is not within the control of the
assessee. In any case it is only a technical violation for which the
assessee could not be penalized by denying the exemption
otherwise allowable to the assessee. Thus, | hold that the assessee
is entitled for exemption u/s 10(23B) of the Act. Accordingly, the
Assessing Officer is directed to allow the claim for exemption u/s

10(23B) as claimed by the assessee.

8. In the result, the appeal of the assessee is allowed.

Order pronounced in the open court on 27/05/2022

Sd/-
(C.N. PRASAD)

JUDICIAL MEMBER
Dated: 27.05.2022

*Kavita Arora, Sr. P.S.



.T.A.No.a05/0el/2021

Copy of order sent to- Assessee/AO/Pr. CIT/ CIT (A)/ ITAT (DR)/Guard
file of ITAT.
By order

Assistant Registrar, ITAT: Delhi Benches-Delhi



